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  A+orney	
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  Accountant	
  

•  Larry	
  Haber	
  is	
  Managing	
  Partner	
  of	
  the	
  Commercial	
  Real	
  Estate	
  Department	
  of	
  Abrams	
  Garfinkel	
  Margolis	
  
Bergson,	
  LLP	
  and	
  the	
  Chief	
  Execu)ve	
  Officer	
  and	
  founder	
  of	
  Colgate	
  Real	
  Estate	
  Advisors	
  LLC.	
  	
  Larry	
  
represents	
  both	
  tenants	
  and	
  landlords,	
  primarily	
  focusing	
  on	
  commercial	
  lease	
  nego)a)ons,	
  restructurings,	
  
reviews	
  and	
  audits	
  in	
  addi)on	
  to	
  real	
  estate	
  acquisi)ons,	
  disposi)ons,	
  construc)on	
  contracts	
  and	
  due	
  
diligence	
  advisory	
  services.	
  Larry	
  takes	
  great	
  pride	
  in	
  providing	
  his	
  clients	
  with	
  the	
  power	
  to	
  make	
  
knowledgeable	
  decisions	
  concerning	
  their	
  business	
  and	
  individual	
  needs.	
  	
  Combining	
  decades	
  of	
  commercial	
  
real	
  estate	
  ownership	
  with	
  a	
  professional	
  background	
  in	
  law,	
  accoun)ng,	
  commercial	
  brokerage,	
  property	
  
management,	
  planning	
  and	
  development,	
  Larry	
  and	
  his	
  team	
  can	
  be	
  the	
  difference	
  in	
  helping	
  you	
  navigate	
  
the	
  challenging	
  )mes	
  that	
  lie	
  ahead	
  in	
  your	
  life	
  or	
  business.	
  Having	
  sat	
  on	
  all	
  sides	
  of	
  the	
  nego)a)ng	
  table,	
  
Larry	
  firmly	
  believes	
  that	
  he	
  and	
  his	
  team	
  of	
  real	
  estate	
  professionals	
  have	
  an	
  increased	
  business	
  
understanding	
  of	
  the	
  mindset	
  of	
  all	
  par)es	
  to	
  a	
  transac)on,	
  and	
  consequently,	
  a	
  compe))ve	
  edge	
  that	
  will	
  
only	
  enhance	
  his	
  client’s	
  bargaining	
  posi)on.	
  	
  

•  In	
  addi)on	
  to	
  maintaining	
  a	
  law	
  prac)ce	
  for	
  nearly	
  25	
  years,	
  Larry	
  was	
  a	
  co-­‐founding	
  partner	
  of	
  a	
  full	
  service	
  
commercial	
  real	
  estate	
  firm	
  specializing	
  in	
  the	
  development,	
  ownership,	
  management	
  and	
  leasing	
  of	
  
commercial	
  and	
  high-­‐rise	
  residen)al	
  proper)es.	
  	
  As	
  General	
  Counsel	
  and	
  Chief	
  Administra)ve	
  Officer,	
  
Larry’s	
  primary	
  responsibili)es	
  were	
  the	
  review,	
  prepara)on,	
  nego)a)on	
  and	
  analysis	
  of	
  commercial	
  leases,	
  
construc)on,	
  purchase,	
  sale,	
  opera)ng,	
  acquisi)on,	
  AIA	
  and	
  employment	
  agreements	
  as	
  well	
  as	
  loan	
  
documents	
  and	
  other	
  related	
  commercial	
  agreements.	
  Ancillary	
  to	
  the	
  aforesaid	
  legal	
  responsibili)es,	
  Larry	
  
was	
  in)mately	
  involved-­‐on	
  the	
  business	
  side-­‐in	
  the	
  acquisi)on,	
  renova)on,	
  leasing	
  and	
  management	
  of	
  the	
  
firm’s	
  por^olio,	
  including	
  the	
  upgrading	
  and	
  reposi)oning	
  of	
  the	
  proper)es	
  in	
  the	
  then	
  emerging	
  markets	
  of	
  
Newark	
  and	
  Harlem	
  (including	
  the	
  building	
  where	
  Former	
  President	
  Bill	
  Clinton	
  maintains	
  his	
  offices).	
  	
  

•  Larry	
  lives	
  on	
  Long	
  Island	
  with	
  his	
  wife	
  and	
  their	
  four	
  sons.	
  	
  In	
  addi)on	
  to	
  his	
  passion	
  for	
  them,	
  his	
  work,	
  
sports	
  and	
  music,	
  Larry	
  devotes	
  a	
  significant	
  por)on	
  of	
  his	
  energy	
  co-­‐chairing	
  and	
  ac)vely	
  par)cipa)ng	
  in	
  
chari)es	
  focused	
  on	
  raising	
  awareness,	
  tolerance,	
  acceptance	
  and	
  sorely	
  needed	
  funds	
  for	
  children	
  with	
  
au)sm	
  and	
  other	
  disabili)es.	
  	
  Please	
  refer	
  to	
  www.facebook.com/BraveGoals4Au)sm	
  or	
  www.ayabany.org	
  
or	
  the	
  trailer	
  to	
  the	
  short	
  film	
  “Making	
  a	
  Difference”	
  for	
  more	
  informa)on	
  (2010	
  New	
  York	
  Interna)onal	
  
Independent	
  Film	
  and	
  Video	
  Fes)val	
  Best	
  Educa)onal	
  Documentary	
  -­‐Trailer	
  to	
  Film:	
  
www.youtube.com/user/AYABANY).	
  



Introduction 
The Good, the Bad and the Ugly of Subleasing 

Sensible Solutions for Leases During Challenging Times 

Risks, Rewards and the Process of Entering into a Sublease:  
Better known to some as “if it’s too good to be true, it just 
might be!” 

This presentation touches upon the good, 
the bad and oh yes, the ugly of subleasing.  
To paraphrase Clint Eastwood, we’re not 
quite sure all of what follows will “make 
your day”, but nonetheless, we are fairly 
confident that you will come away with the 
requisite knowledge to make an informed 
decision as to whether to dive in to the 
deep end of the sublease market pool. 



Chapter 1 
Rewards: The Good from the Perspective of a Subtenant 

Sensible Solutions for Leases During Challenging Times 

From the perspective of a potential subtenant, the good is 
relatively simple to understand and to like: 
 Below market rents 
 Pre-built office space without the necessity of large capital 
expenditures 
 The potential inclusion of modern phone, furniture and modular work 
station systems, not to mention filing cabinets and chairs at little or 
no cost to the subtenant 
 And to some, the “flexibility” that comes with a short-term “plug and 
play, move in with your toothbrush” type of deal   



Chapter 2 
Rewards from the Perspective of a Sublandlord 

Sensible Solutions for Leases During Challenging Times 

From the perspective of a sublandlord, much of the “good” really is quite 
ugly, as the good effectively comes in the context of “turning a negative into a 
positive.” 
In simple terms, the sublease process requires keeping the eye of the existing 
tenant/potential sublandlord on the “big picture”, namely that of reducing the 
remaining costs of that tenant’s leasehold obligation. 
FOUR PRIMARY WAYS OF LOWERING YOUR EXISTING EXPOSURE ARE: 
1.  Subletting your excess space.   

2.  Buying out the remaining term of your lease.  

3.  The recapture of your space, which in this market would be achieved 
primarily by finding a financially attractive potential long-term tenant to hand 
deliver to the landlord on a silver platter. 

4.  Writing off the remaining term of the lease. 



Sensible Solutions for Leases During Challenging Times 

Chapter 3 
The Risks of Subleasing 

The Starting Point: I’M OK, BUT ARE WE?  

Given a subtenant doesn’t have direct privity with the landlord, it is the 
sublandlord (aka the tenant) that pays the rent called for in the master 
lease directly to building ownership.  If your sublandlord doesn’t remit 
your rent, and in all likelihood along with the balance of the monthly 
rent called for in the master lease, then not only will the sublandlord be 
in default under the lease, but the subtenant will be as well, 
notwithstanding the subtenant’s good standing under the sublease. 

Negotiating Tip: SELF HELP RIGHTS 
It is imperative that when negotiating the landlord’s consent to a 
sublease agreement, that your attorney have language included in the 
document allowing not only the subtenant notice of a sublandlord 
default, but the right to cure that default as well!!! 



Sensible Solutions for Leases During Challenging Times 

Chapter 3 
The Risks of Subleasing 

ANOTHER PRIMARY SUBLEASING RISK: A sublease generally 
terminates if the sublandlord goes belly up!   
Negotiating Tip: Just as a sublandlord will want to know all about your 
business financially and otherwise, consequently, it is now incumbent 
upon subtenants and/or their broker to secure the same knowledge 
regarding your sublandlord. 
Negotiating Tip: To mitigate against the risk of, the importance of a 
subtenant securing a non disturbance agreement (NDA) from building 
ownership that will allow the subtenant’s occupancy to remain 
undisturbed despite the sublandlord’s uncured default is imperative. 
Unfortunately, the granting of a landlord NDA will be out of reach for most 
subtenants, and whether granted or not, it will generally require the subtenant 
to pay the entire rent called for in the lease, and not the below market rent 
provided for in the sublease. 



Chapter 4 
Combating the Potential Risks of Subleasing 

Sensible Solutions for Leases During Challenging Times 

Q: What happens to a subtenant’s security deposit if your   
     sublandlord becomes a deadbeat, financially speaking? 
 A: Your security deposit can be lost as well your right to  
      your space!  
Negotiating Tip: Whether or not a subtenant is successful in securing 
a landlord non disturbance agreement (NDA) during the sublet 
consent process, they must pursue parallel paths during the sublease 
negotiations and attempt to make it a non-starter if the sublandlord 
won’t allow their security deposit to be held in escrow by the 
sublandlord’s attorney versus that of the sublandlord.   



Sensible Solutions for Leases During Challenging Times 

Chapter 5 
Your Rights, and What May and May not Be Allowed Under a Tenant’s Existing Subletting and 
Assignment Clause   

Knowing the rules of the playing field you agreed to play on when you 
as a tenant signed your lease is imperative before beginning the 
process of subletting out one's space.   
Starting with the basics, a landlord cannot unreasonably withhold, 
condition or delay its consent.  Although many leases don’t provide 
for the foregoing language in the initial draft, simply put, the “not to 
be unreasonably withheld, conditioned or delayed” standard must be 
negotiated into the final lease document. 



Sensible Solutions for Leases During Challenging Times 

Chapter 5 
Your Rights, and What May and May not Be Allowed Under a Tenant’s Existing Subletting and 
Assignment Clause   

As there are with virtually all written documents, there are many “howevers 
& exceptions” to the foregoing. To paraphrase Pete Townsend, "it's a 
legal matter baby" as to what you are up against when subletting your 
space.  The following language is commonly seen in many subleases: 

 A potential sublessee can't be an occupant of the building, and in some 
poorly negotiated leases, an occupant of another building owned by 
landlord.  They also can't be negotiating with landlord for other space in 
the building. 

 Many leases provide that the space can't be advertised for less than the 
lower of the rental called for in the lease or the then fair market value. 

 Many leases provide that the tenant can't approach landlord for a 
landlord’s consent to a potential sublet if they are then in default under 
their lease. 

Continued 



Sensible Solutions for Leases During Challenging Times 

Chapter 5 
Your Rights, and What May and May not Be Allowed Under a Tenant’s Existing Subletting and 
Assignment Clause   

Recapture Rights  
  Most leases give a landlord a right of recapture, which can be a good thing for a tenant 

because the right of recapture allows a landlord to cancel the lease and take back 
tenant’s space, but it also lets the tenant off the hook financially under the lease.  

  In a market where rents are high, if a lease was signed at a low rent, recapture may 
come into play (e.g., if the margin is big enough, even factoring the costs associated 
with bringing in a new tenant, it may be in the landlord’s best interest to exercise its 
recapture rights and take back the space). 

  Conversely, the chances of recapture would be slim and none, with slim just having 
left the building, if a lease was signed back in 2006 to 2008 when the rents were much 
higher.   Just know that sophisticated brokers, and rightfully so, will insist that they 
still will be entitled to a commission if a landlord exercises it recapture rights, as they 
“technically” were part of that process that brought about the landlord doing so. 

 Continued 



Sensible Solutions for Leases During Challenging Times 

Chapter 5 
Your Rights, and What May and May not Be Allowed Under a Tenant’s Existing Subletting and 
Assignment Clause   

  Some leases don't allow for partial sublets of your space, which allow a  tenant to not only 
remain in their space but allow them to weather the storm until business picks up by having a 
subtenant share in the costs of the space.  Tip: Secure the right to partial sublets! 

  Sublease profits: Tenants should negotiate that 50%, and not 100%, of any profits realized 
from a sublet (net of all expenses incurred and as those profits are actually received on a 
monthly basis from the subtenant) are only shared with the landlord. 

  Unless negotiated otherwise before a tenant signs it's lease, landlord's generally have at least 
thirty (30) days from the receipt of a completed sublease package to make a decision as to 
whether to consent to the sublease. Tip: Ask for “landlord’s deemed consent” if consent is 
not given in a timely fashion.  

  The Gift That Keeps on Giving (NOT!!!): Last but certainly not least, a tenant turned 
sublandlord remains on the hook financially when it sublets its space, thereby making it that 
much more important for a tenant to do their due diligence on a potential subtenant … 
especially in light that if the subtenant goes belly up, you as a tenant turned sublandlord are 
stuck with a diminishing asset in the form of a lease for a space with a short term remaining 
which won't be easy to sublease again without taking a major haircut!  
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Larry Haber 
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Website:  
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Leasing Trade Secrets & Other Truths 
Please call for details regarding a  

FREE LEASE CONSULTATION  
and preliminary review/audit of your  

current commercial lease! 

CIRCULAR 230 DISCLOSURE: Pursuant to Regulations 
Governing Practice Before the Internal Revenue Service, any 
tax advice contained herein is not intended or written to be 
used and cannot be used by a taxpayer for the purpose of 
avoiding tax penalties that may be imposed on the taxpayer.  

Attorney Advertising: The content of this presentation is 
intended for informational purposes only. It is not intended 
to solicit business or to provide legal advice. Laws differ by 
jurisdiction, and the information on this presentation may 
not apply to every reader. You should not take, or refrain 
from taking, any legal action based upon the information 
contained in this presentation without first seeking 
professional counsel. Your use of the presentation does not 
create an attorney-client relationship between you and 
Abrams Garfinkel Margolis Bergson, LLP, Larry HG. Haber, 
Esq. and/or any entity either of the foregoing are related to. 

Prior Results Do Not Guarantee Future Success!   


